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PUBLIC TRUSTEE AND TRUSTEE COMPANIES LEGISLATION AMENDMENT BILL 2006 
Second Reading 

Resumed from 29 November 2006. 

MS S.E. WALKER (Nedlands) [7.54 pm]:  Mr Acting Speaker - 

Ms J.A. Radisich:  I hope the member is not eating in the house.   

Ms S.E. WALKER:  Have another vat of wine; that is what I say! 

Mr R.F. Johnson:  She has been on her feet only two seconds and you are interjecting on her!   

The ACTING SPEAKER:  The member for Nedlands has the call and I would like to hear from her.   

Ms S.E. WALKER:  Thank you, Mr Acting Speaker.  I am the lead speaker for the opposition on this bill.  I 
would like to thank Mr John Skinner, the Public Trustee, for the briefing he gave to the member for Hillarys, the 
member for Bunbury and me yesterday and late this afternoon.  The opposition has some concerns about the bill, 
but it will not oppose it.  Frankly, I am minded to abstain from voting on the bill because it deals with the money 
of vulnerable people in this state.  I will go through why the Public Trust Office was created, how that office 
deals mainly with the common fund and what changes are proposed by the government.  The Public Trust Office 
was established under section 4 of the Public Trustee Act 1941.  It is administered by the Public Trustee, who at 
the moment is Mr John Skinner and prior to him was Nina McLaren and, for a very long time, Mr Ken Bradley.  
I did part of my articles in that office, so I know something about the way in which it functions.  The Public 
Trustee of WA was established under the same act and commenced operations on 1 July 1942.  It is a statutory 
authority under the Financial Administration and Audit Act 1985.  The Public Trustee is the officer who is 
accountable for the common fund as it is known both here and in other public trust offices in other states.  I stand 
to be corrected, but I think the Public Trustee is accountable to the Director General of the Department of the 
Attorney General.  I am not sure whether there is a position of Director General of the Department of the 
Attorney General.  It used to be Alan Piper.   

Mr J.A. McGinty:  There is a position.   

Ms S.E. WALKER:  Is there anyone there?   

Mr J.A. McGinty:  There is a person acting in that position at the moment.   

Ms S.E. WALKER:  Knock, knock, no-one there? 

Mr J.A. McGinty:  It is Ray Warnes.   

Ms S.E. WALKER:  Ray Warnes.  Okay.  The Public Trust Office is a consolidated fund department, according 
to a 1995 report by KPMG.  It is not a government trading enterprise.  Its establishment followed the government 
social policy objectives of 1941 by providing services for which the general population is unwilling or unable to 
pay.  In my research on this bill I went back to the 1941 act, because I thought it was important to understand 
why the office was created in the first place.  I will read from the old bill, because I think it is instructive.  When 
I downloaded the Public Trustee Act 1941 from SWANS, I noticed that the first schedule to the act details prior 
acts that were introduced when the colony was first established, including the Mental Treatment Act, the 
Administration Act, the Curator of Intestate Estates Act and the Lunacy Act.  Basically, the Public Trust Office 
of Western Australia was the last office of its type to be established in Australia.  The second reading speech to 
the 1941 bill by the then Minister for Justice and Railways, Hon E. Nulsen, representing Kanowna, states - 

This is a very important Bill and I have often wondered why it has not been introduced sooner into this 
Chamber.  The delay in its introduction has rather puzzled me.  The purport of the Bill is indicated in 
the Title.  The aim is to create a public trust office and to appoint a public trustee.  That has been a long-
felt want, and is a convenience to which the public has been entitled for many years.   

. . .  

The office of public trustee was created in England in 1906, in New Zealand in 1876, - 

He goes on to provide the details for all the other states.  He refers to the powers of the Public Trustee and says - 

The object of these powers is to ensure stability of administration regarding investments, and to provide 
machinery for the speedy and cheap administration of estates.   

He then talks about the Public Trustee and money, and says - 

The State guarantees against any loss.  A common fund is to be created, - 
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I referred earlier to the common fund because we are changing how the Public Trustee will deal with the moneys 
of about 7 500 clients who currently have their funds held in the common fund, which at this stage is worth 
about $300 million.  When a report was prepared in 1995 by KPMG under the former Court government, the 
fund stood at $172 million.  It has virtually doubled in about 12 years.  It will double again very quickly, and the 
reason for that can be found in the annual reports of the Office of the Public Advocate, the Public Trust Office 
and the former Guardianship and Administration Board.  These reports refer to the ageing population of baby 
boomers in this state, elsewhere in Australia and indeed the world; that until a cure is found, many will have 
dementia or Alzheimer’s disease; and that in many cases their money will have to be administered for them.  
Those agencies expect their client base to increase quite considerably as a result of baby boomers coming online.   

An issue that was of concern to me was that the common fund was created to deal with those matters.  I will 
refer eventually in my speech to the sorts of funds that go into the common fund; however, the state guarantees 
the common fund against any loss.  When the Public Trustee Act was first introduced in 1941, the then Minister 
for Justice said - 

A common fund is to be created, and the whole of the estates will automatically fall into the common 
fund, except when there is direction to the contrary. 

That same provision applies today.  He said further - 

But if the funds of an estate become a part of the common fund, then the capital and interest will be 
guaranteed by the State.  On the other hand, if investments are made as directed by the will, and the 
estate does not form part of the common fund, then that estate will not be guaranteed, but will carry the 
full responsibility; and if there should be any loss, it will be the loss of the estate.   

If I can put it succinctly, the current proposal under this new bill is for the Public Trustee to invest the money of 
individual clients or collectively elsewhere other than in the common fund and that those funds will not be 
guaranteed.  One then must ask: who will bear any loss?  Some of my colleagues believe that the government 
will bear the loss.  However, under the act as it currently stands those funds must go into the common fund 
unless otherwise directed and are guaranteed by the state.  The then justice minister spoke about the reason for 
the creation of the Public Trust Office, and said - 

Its aim is to create cheap administration and speedy procedure, with less formality than obtains in 
connection with private trusteeship.  

. . .  

Probably the arrangement will deprive our legal friends of a shilling or two, but it will facilitate 
procedure in relation to estates of £500 or less. 

I wanted to read that because I think it is important to note that not much has changed.  When the Court 
government came into power, it had a policy of deciding whether to privatise or commercialise each government 
department.  In that regard, several reports on the Public Trust Office were compiled.  I will come to those 
reports; however, this bill comes to the Parliament today as a result of that former Court government policy.  
Currently, the Public Trust Office offers the following services: a free will-making service, acting as agent, 
trustee and financial administrator; administering deceased estates under the authority of the Supreme Court; a 
comprehensive range of administrative services to people with a disability to help them live in dignity and to 
contribute to society.  The important role of the Public Trustee can in fact be found in the current annual report.  
This morning when I spoke to some of my colleagues, I learnt that some did not know what the Public Trustee 
does.  In fact, many people do not know what the Public Trustee does.  The Public Trustee’s report at page 3 
states - 

The Public Trustee provides trustee services for all Western Australians, delivering professional and 
independent trustee and asset management services.  The person appointed to administer the office is 
called the Public Trustee.  The Public Trustee is a Statutory Authority within the provisions of the 
Financial Administration and Audit Act 1985.   
The Public Trustee is committed to: 

•  Ensuring that people with decision-making disabilities, who are some of the most vulnerable in our 
community, have their assets appropriately managed for future needs, are protected from 
exploitation and are not financially disadvantaged by their inability to manage their own finances. 

The common fund, which holds these vulnerable people’s funds, some of whom are on a pension or in a nursing 
home with dementia, is administered by the Public Trustee.  These people may, therefore, not be earning a great 
deal of interest from the common fund but they are probably earning a bit more than they would earn in a normal 
bank account, and their funds are protected and guaranteed.  To me that is very important; it was very important 
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to this Parliament in 1941 for obvious reasons, and I still think it is important today.  The report continues that 
the Public Trust Office is also committed to -  

•  Ensuring that all Western Australians have access to affordable, professional estate management, 
regardless of their ability to pay, thereby ensuring a just and equitable resolution of deceased estate 
matters and minimising conflict and litigation. 

Conflict and litigation can cost the state a lot of money if a matter has to go through the courts.  The report 
continues that the Public Trust Office is also committed to - 

•  Ensuring that all Western Australians have the opportunity to make a will or an Enduring Power of 
Attorney if they so desire, and that the critically ill have access to a will drawing service, so that the 
wishes of every Western Australian can be respected once they are no longer able to carry them 
out.   

To achieve these core business outcomes, the Public Trustee offers the following key services:  
Trust Management. . . Estate Administration . . . Will Drawing . . . Investment Management . . . Power 
of Attorney Management . . . Private Administrators . . . Agency Assistance 

We can see that the purpose of the Public Trustee is to look after disadvantaged and vulnerable people.  Why 
does the Public Trustee exist at all?  The answer is that if it did not, many people would not have such services.  
It is considered a trustee of last resort, undertaking deceased estates and trust administration that the private 
sector was unwilling to undertake.  I refer to a review of the Public Trust Office by the Ministry of Justice 
undertaken by KPMG dated November 1995.  The reason this management consulting group undertook a review 
of the office is because it says in its introduction under “Background” - 

Consistent with the Government’s reform agenda, the Ministry of Justice is considering the 
corporatisation and/or privatisation of the Public Trust Office.   
Corporatisation and commercialisation aim to increase the commercial focus of Government agencies 
by subjecting them as far as possible to the same disciplines, incentives, sanctions and competition as 
apply to the private sector.   

I asked myself whether we should be doing this with the Public Trust Office.  That report is very informative on 
the Public Trust Office, how it came into existence and its role.  It analysed the information at the Public Trust 
Office and concluded that it should not be corporatised because it was too small.  The Public Trust Office, after 
all, picks up all work that the private sector will not touch.  By way of example, the Public Trust Office has been 
the subject of some reviews since 1993.  Firstly, it was mentioned in the McCarrey Independent Commission to 
Review Public Sector Finances.  I am told that the McCarrey report advised that the government should be 
steering, not rowing, the Public Trust Office.  There was a response to the McCarrey report commissioned by the 
Public Trustee, which was the Barton report, dated 7 February 2004; then there was the Auditor General’s first 
general report of 1994-95; and, lastly, the Ministry of Justice review of the Public Trust Office, to which I have 
just referred.  The terms of reference provided by the former government were as follows - 

1. To examine relevant aspects of managing, staffing, operations and equipment.  

2. To have access to all files, documents and information, banking facilities and trust account 
procedures and to be able to make written memoranda in respect thereof.  

3. To interview all staff as is considered necessary. 

4. To recommend what changes may be needed to the Public Trust Act and any other relevant 
Act.  

5. To consult such experts, particularly accounting and legal as needed. 

6. To charge by way of detailed memoranda, on an hourly basis, at a predetermined rate per 
hour for each designated member of the consultant’s team.  

I am wondering how much that cost - 

7 To have regard to the findings and recommendations of the Independent Commission to 
Review Public Sector Finances (McCarrey).  

8. To examine the effectiveness and appropriateness of the Government Guarantee provider for 
Common Fund Applications.  

9. To examine the Community Service Obligation elements and examine options for delivery.  

10. To examine the role of the Public Trustee in looking after the affairs of people who are not in a 
position to do so having due regard to the role of the Office of the Public Guardian. 
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11. To provide a written report and recommendations. 
This latter report, which was very informative, referred to private sector views.  The trustee companies that 
KPMG consulted were Perpetual Trustees (WA), Trust West, National Mutual Trustees, ANZ Trustees and 
Trustees Corporations Association of Australia.  All of them said that their target market differed entirely from 
the client base of the Public Trustee.  The private sector said that it targeted people who were 45 to 50 years old, 
with total assets in excess of $150 000.  Some said that their minimum was $300 000.  That was in 1995; it is 
now 2007, 12 years later.  I would say that they will be targeting people with total assets of maybe $300 000 
minimum.  These trustees do not refuse to prepare wills outside their market.  I will read what has been said 
about this.  It is relevant because under this bill, for the first time, the Public Trust Office will charge for wills.  
At page 17 of the KPMG report, the stakeholders I have just mentioned said - 

Whilst these trustees do not refuse to prepare wills for those outside their target market, they may 
recommend that a family, friend or accountant act as executor.  Sometimes they will recommend the 
Public Trustee. 

Estates with a capital value below $100,000 are of negligible interest to the private trustee companies.  

Currently, there is not a significant overlap between the target market of the private sector and the PTO.   
Therefore, the Public Trust Office has its own client base, who are clients that the private sector would consider 
commercially unattractive.   
The KPMG report analyses the values of the estates that are dealt with by the Public Trust Office.  At page 41, 
an analysis was done of estates by value.  Of the deceased estates held at the office 74 per cent were under 
$100 000 and were valued at $6.9 million.  Of the trust files held at the office 93 per cent were valued at 
$100 000 and they were worth $52 million.  I am trying to demonstrate the type of clients and their asset base 
that the Public Trust Office looks after.  Last year, I attended a legal conference in Melbourne on ageing, 
although it was really about elder abuse.  Among some very informative speakers was a lawyer who said that the 
average estate of Australians at the time of death was now $400 000.  Therefore, it is obvious that some of the 
people who use the Public Trust Office have been badly injured in car accidents and are incapable of looking 
after their assets or are people who have been placed on community treatment orders by psychiatrists; that is, 
they may live in the community but they are not capable of administering their own financial assets.  I am 
seeking to demonstrate to the Parliament through KPMG’s report the sort of files that are handled by the Public 
Trust Office.  Staying with the analysis of any commercial interest in the office, KPMG asked whether there was 
any commercial interest in the Public Trust Office.  On page 18, paragraph 2.4.6 headed “Commercial interest in 
the Public Trust Office”, reads  - 

The private sector does not target estates and trusts with a capital value blow $150,000.  Approximately 
95% of the PTO’s trusts under administration and 85% of deceased estates fall into this category.   

Accordingly, the private trustees interviewed showed little interest in acquiring one hundred percent of 
a privatised PTO. 

Perhaps the Public Trustee can confirm this.  I am told that one state corporatised its office, and the person who 
held that account could not believe the way the clients behaved when they came into the office.  Sometimes they 
can be very difficult to manage, and the person asked the government if it could take back the contract.  I do not 
know whether that is right.  The Public Trustee must deal with clients who have mental illnesses and who have 
difficulty comprehending when they go to the office.  Therefore, generally speaking, the Public Trustee does a 
great job looking after that end of the market, if we like.  However, private industry does not want to have 
anything to do with estates valued at less than $150 000.  The report continues - 

Also from a risk management perspective, the private sector preferred to be involved in will and trust 
administration in the early stages, (being responsible for the drafting of documentation) in order to 
minimise the risk of errors and subsequent complications and complexities.   

The private sector did however show interest in:  

 future profitable estates and administrations;  

 management of the common fund.   

As I said, the common fund then stood at $172 million, but today it stands at nearly $300 million.  In fact, the 
assets controlled by the Public Trust Office, as shown in its annual report, total $652 million.  At page 65 of the 
Public Trustee’s latest report, under “Administration”, its net trust assets under administration - represented by 
investments and loans - are listed as $642 712 736.  They are represented by investments in the common fund of 
nearly $300 million and bank deposits of $35 million, equities of $50 million, unit trusts of $95 million, drug 
policies of $1.5 million, real estate of $173 million and other assets of $16 million.  Therefore, in total, at the 
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date of this report - there will be a lot more there now - nearly $650 million worth of assets was controlled by the 
Public Trust Office.  The common fund also owns the building in Hay Street from where the trustee operates.  I 
am led to believe that Alan Piper directed the former Public Trustee, Ken Bradley, to sell that building, but he 
refused because it belongs to the common fund.  It actually belongs to the clients whose money is in the common 
fund account.  The KPMG report continues - 

In the event of any acquisition, the following issues need to be addressed: 

 CSO’s would need to be identified, quantified and considered separately;  

 the management fee charged on the Common Fund would need to be brought in line 
with the private sector;  

 the level of current reserves of the Public Trustee would need to be addressed; and  

 the continuation of the Government guarantee would need to be considered in relation 
to existing administration and the wills bank.  

There are two major matters under the bill.  Firstly, the money and the common fund and, secondly, the ability of 
all Western Australian citizens to walk into the Public Trust Office and have a will drafted for free.  When I 
worked there, and for many years after, I understood that if someone did that, the Public Trustee had to be the 
executor.  During the consideration in detail stage, the Public Trustee can advise me on that.  That is what 
happened when I was there.  Page 19 of the KPMG report states - 
 The wills bank is considered as having only nominal value due to: 

•  existing low percentage of executorships flowing from wills bank; 

•  no exclusive rights attaching to acting as executor. 

I do not know whether that is right.  It continues - 
 The private sector did express interest in administering some of the community service obligations, if 

costs in excess of the fees able to be currently charged, are reimbursed by Government at agreed hourly 
rates. 

 Hourly rates quoted were $170 per hour, although this could be reduced through competitive tendering 
and increasing the number of qualified people and organisations carrying out the work. 

The Law Society stated - 

 The legal profession, represented by the Law Society, is a participant in the marketplace, particularly in 
will writing.  The Law Society of WA is strongly opposed to the PTO being able to promote their “free 
will” writing service to the general public in shopping centres and in country towns. 

Since Nina McLaren, as well as some other people, was brought over from Asgard, those services have been 
closed to the citizens of Western Australia.  The Law Society’s statement continues - 

 The Law Society’s objections are: 

•  the PTO has an unfair advantage in being able to use Government facilities (eg country court 
houses) to promote and prepare wills; 

•  the PTO is not sufficiently transparent in advising clients and potential clients of the fees it 
will charge when a will matures; 

•  the Public Trustee Act does not empower the Public Trustee to write wills; and 

•  the legal profession provides a superior, cost effective will writing service, including 
participating bi-annually in promotions to ensure Western Australians write wills. 

I have paused to discuss wills because currently, as I said, they are done at no cost by the Public Trust Office by 
in-house lawyers.  I am not sure whether any of the will preparations are contracted out, but I would like the 
Attorney General to tell me if they are, and what it is costing.  I found some notes I made for last year’s budget 
with reference to page 464 of the Budget Statements under the heading “key efficiency indicators” for the Public 
Trust Office.  It states that the cost of preparing a will for that office is estimated to be $285.  It is now proposed 
to charge people a fee to draft a will, no matter what their income.  The government will take away from some 
clients the protection of having a guarantee for their investments.  People are going to invest elsewhere because 
that will allow them to not be charged fees.  The Public Trustee currently has the power under the act to say that 
it will not charge people who cannot afford it.  Under this bill, the Public Trustee will be charging a fee to 
prepare a will for poor people who cannot afford to have a will prepared and has set down the basis of what 
those fees will be.  Currently, Western Australian citizens do not have to pay to have a will made.  Under this 
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bill, a pensioner will pay $45; a pensioner couple will pay $70; a standard will will cost $50; a standard will for a 
couple will cost $80; and redrafts will cost $40.  I do not understand why people who cannot afford it are to be 
charged.  I do not believe it has been suggested that people should be means tested before preparing a will.  It 
could be that the Public Trustee has said it would do that.  I did not receive any figures on that. 

As I said, page 18 of the KPMG report states that the private sector showed interest in the management of the 
common fund.  The common fund was referred to in the 1941 second reading debate.  The administration of the 
common fund is a principal activity of the Public Trust Office.  It is an authorised trustee investment available to 
clients of the Public Trustee and provides a vehicle for the retention and investment of moneys held in trust or 
that is pending the distribution of a deceased’s estate.  The KPMG report shows that the moneys flowing into the 
common fund come from either deceased estates - that is, from the estates of testates and intestates or continuing 
trusts - or from trusts such as enduring powers of attorney, court trusts, administrations, agencies and 
investigations from the former Guardianship and Administration Board.  As I said, in 1995, the fund amounted 
to about $173 million and it now amounts to almost $300 million.  It is administered by the Public Trust Office.  
The report states that there is a deputy public trustee - I do not know whether there is one - a finance and 
corporation service and a state government guarantee under section 42 of the Public Trustee Act.  It is worth 
looking at that act because it sheets home what this is all about. Section 42 of the act states - 

 Deficiency in Common Account 
 If the moneys standing to the credit of the Common Account are insufficient to meet the lawful claims 

thereon, the Treasurer shall, without further appropriation than this Act, charge such sums to the 
Consolidated Account as are necessary to meet the deficiency. 

When we had a briefing on this matter this afternoon, the member for Hillarys asked the Public Trustee whether 
there had ever been an occasion when the common fund was deficient. 

Mr T. Buswell:  Did you say Colin fund? 

Ms S.E. WALKER:  I said common fund, but I will pay into the Colin fund! 

Mr T. Buswell:  A lot of people have been paying out on the Colin fund. 

Ms S.E. WALKER:  I always say: remember what they said about C. Y. O’Connor. 

The Attorney General has said that this bill is a chance for us to modernise the act.  He says that about all bills.  
It is usually code for beware and have a good look at it.  Probably some language in the act needs modernising.  
The difficulty I had with it was the fact that people who do not have very much money had been given an 
assurance that their money was protected by the state under that account.  It is a nice little earner for those 
clients.  It is not speculative and it is safe.  With some exceptions, including moneys belonging to a particular 
estate or trust, all capital moneys must be deposited in the common fund and can be invested by the Public 
Trustee.  Investments are authorised by the Public Trustee Act under section 40 and are listed in part 3 of the 
Public Trustee Act under sections 16 to 26.  I would like that list of investments to be clarified by the Attorney 
General.  The importance of the common fund and how it can be used are pivotal to the bill because this bill will 
allow the Public Trustee to create a new fund from the moneys it holds in trust for vulnerable people; that is, the 
new strategic common fund under proposed section 39B.  The purpose of creating this new strategic common 
fund is, according to the explanatory memorandum, to meet the needs of the Public Trustee’s varied client base.  
Several things are of concern to me.  Today the Public Trustee told me that the moneys of 7 500 clients are 
invested in the common fund and 160 clients have money that is not invested in the common fund.  Those 160 
clients have large sums of money.  As I understand it, most of those funds have been directed by the court to be 
invested outside the common fund.  Millions of dollars are involved.  We can see right away that the majority of 
clients have their funds invested in the common fund.  I ask the Attorney General: why is the Public Trustee 
competing with the private sector?  The Attorney General is saying that the Public Trustee will start investing 
more speculatively.  That is what it is.  To do that, it means that the Public Trust Office will become self-
funding, but the Public Trust Office costs only $3.5 million a year to run.  In the meantime, the Public Trustee is 
building up a reserve of its own.  It owns its own building.  I am not sure whether there are any licensed financial 
planners in the Public Trust Office, because a lot of this will now be handled internally.  The act does not say 
that the people who will be investing these funds and planning people’s estates must be licensed financial 
planners.  The new bill does not tell us whether there is any cap on the value of an individual client’s estate that 
can be used in relation to the strategic common funds.  There is no cap on how many strategic common funds 
there can be.  However, we have the analysis done by KPMG of the number of deceased estates and the trusts.  
In 1995, the majority were under $100 000. 
I do not know from what funds the strategic common funds may be drawn.  I say that because the latest Public 
Trustee annual report shows that it is not about just the common fund.  Currently, $650 million is under the 
control of the Public Trust Office.  However, there is also equity, an indemnity reserve, in case something goes 
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wrong, of $3 172 000.  There is a general reserve of about $3.5 million.  There is a superannuation fund reserve 
for Public Trustee employees of $2.5 million, and there are retained earnings of $500 000.  That amounts to 
nearly $10 million.  It would be more now.  A lot of money is held at the Public Trust Office, which has sat there 
quietly until now, with no complaint.  There have been complaints, of course, about how some people see their 
funds being administered, but it can be seen right away from the annual report that there is more than just the 
$300 million in the common fund.  There will be no state guarantee for strategic common fund investments. 
Before I finish my second reading contribution, I have some questions that I will put to the Attorney General.  
The sorts of questions that I believe should be raised about this bill are:  What exactly are the strategic common 
funds that the Attorney General plans to introduce under proposed section 39B?  Who will manage those funds?  
What expertise does the Public Trustee have in managing these funds?  How many licensed financial planning 
advisers are there among the staff of the office of the Public Trustee?  Who will benefit financially from the 
establishment of the strategic common funds and to what extent?  What sort of returns are expected from the 
strategic common funds?  What guarantees are there that these returns will be achieved?  If, for instance, the 
stock market starts to crash, as it did in 1987, what plans and guarantees does the Attorney General have to 
protect the clients’ funds?  Does the Attorney General consider that because it is a state body, the government 
will be responsible, as it has been responsible for the finance brokers scandal, for which the government is now 
paying out $30 million?  The Public Trust Office will now be allowed to start speculating more with funds.  
Therefore, what sort of protection will these people have?  When the Attorney General establishes the strategic 
common funds, what will happen to the existing common fund reserves that have been built up in the books of 
both the common fund and the Public Trustee?  Does the Attorney General think that the Public Trustee will be 
competing directly against established private sector funds when the Attorney General establishes the strategic 
common funds?  Why is the Public Trustee competing against the private sector, in contradiction of the 
principles mentioned in the report by the McCarrey commission; that is, we should be steering and not rowing?  
Does the Attorney General have any plans at this time to purchase another property that is owned by the Public 
Trustee or to sell the current Public Trust Office property that is owned by the common fund - that is, the 
clients - and, if so, what are those plans?  How does the return on the investment in accommodation property 
compare with the current return from other investments in the common fund, and how will the return on the 
investment in accommodation property compare with the expected return on the strategic common funds?  How 
much money - I think we may have had this - does the Attorney General expect to make from each of the 
following: the preparation of wills, the preparation of enduring powers of attorney and providing legal services 
under proposed section 47A?  What impact are these fees likely to make on the provision of community service 
obligations, especially to those who cannot afford to pay the fees?  If people stop going to the Public Trust 
Office to make wills, has an analysis been done of the impact it will have on the Supreme Court in relation to 
probate, and for the Supreme Court having to deal with intestate estates?  My last question relates to that.  Will 
the introduction of fees for will preparation lead to an increase in intestate estates, which is contrary to 
government policy? 

It has been very enlightening to deal with this bill, because I like going back historically and seeing why bills 
were created in the first place.  If we go back and look at the principles, they are usually as valid today.  The 
Public Trust Office was established so that people who were unable to look after funds themselves could have 
the state look after those funds, because nobody else wanted to do it; nobody else wanted to take them on.  
Because those people were vulnerable and because they could be exploited, their funds were guaranteed.  I must 
say that in spite of the fact that the Public Trustee is completely charming and very helpful - I have no 
complaints whatsoever about the Public Trustee - I am not totally persuaded that this is the way we should be 
going.  A person may have dementia and be in a nursing home.  When the Attorney General’s bill comes into 
operation, the Public Trust Office may decide to take that client’s money out of the common fund and invest it in 
shares of some sort.  Those shares may go down in value.  What will the Attorney General do for that little old 
lady or little old man who is in the nursing home and who is reliant on that money for a few luxuries in life?  The 
Public Trust Office may lose that money.  What will the Attorney General do for that person?  At the moment 
that person is totally protected.  They are my comments, and I await the Attorney General’s response.  

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [8.40 pm]:  I support the Public Trustee and Trustee 
Companies Legislation Amendment Bill 2006.  This bill serves to confirm the Public Trustee’s primary objective 
and function in providing services to the community.  The three primary roles of the Public Trustee that the 
public would be most familiar with are the drawing up of wills, trust management and estate administration.  As 
other members have said, this bill also serves to modernise the legislation, to remove inequitable arrangements 
that may affect the most vulnerable clients of the Public Trustee, and to place the services that are provided by 
the Public Trustee on a strong financial footing, while allowing for the expansion of the Public Trustee’s 
investment capability. 

New services, if approved through the annual agreement process - which is an important facet of this bill - will 
be provided in relation to property settlements, financial and estate planning, deceased estate administration, 
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investments and taxation planning.  This should help to put the Public Trustee on a level playing field with those 
private sector organisations that offer similar services.  That is a good thing for those who have trust and faith in 
the Public Trustee and wish to continue to use the services of the Public Trustee. 

My interest in this bill is focused primarily on two areas.  Therefore, I will cut to the chase and outline those 
areas.  The first is to ensure that the fees schedule is fair and affordable and does not disenfranchise the most 
vulnerable in our community.  The second is to ensure that the method of fee setting is equitable and transparent.  
It is important that the fees for writing a relatively straightforward will, and for processing a simple deceased 
estate, such as applying for probate or transferring a house, are kept to a minimum.  It is important that our 
community is given access to this service, in particular assistance in processing the will of a deceased estate, and 
that the fee is not excessive so as to discourage people from seeking this sort of professional advice.   

I am concerned also about the level of fees charged to persons who are unable to manage their own affairs.  In 
my view, represented persons have different needs and place different demands on the Public Trustee in the 
management of their affairs.  I therefore believe that a one-size-fits-all fee structure is unacceptable.  Proposed 
section 38A of the bill deals with the scale of fees.  Proposed subsection (1) states -  

The Public Trustee shall from time to time, in accordance with the current agreement, determine a scale 
of fees for a function performed, or a service provided, by the Public Trustee under this Act or any other 
written law. 

Proposed subsection (4) states -  

The Public Trustee may fix and set out in the scale of fees different rates of fees that may be charged as 
remuneration in respect of different classes of estate and the time and manner of charging such fees. 

I want to know what that means.  I also seek some assurance about what I call represented persons.  I have 
therefore taken particular notice of, and sought advice about, the fees model that is used by the Queensland 
Public Trustee.  I will refer to some advice that I have received, with the assistance of our Public Trustee, so I 
thank Mr John Skinner, and the minister’s staff, for helping me with this matter.  The advice that I have received 
from the Queensland Public Trustee is in four parts.  First, under the Queensland Public Trustee fees schedule, 
clients under the category of represented persons are initially allocated to one of six possible service levels.  This 
allocation is based on the type of accommodation of the person - for example, an aged care facility, through to 
independent community living - and the degree of contact with, and support required from, Public Trustee staff.  
Each service level is then allocated a fixed annual fee.  Clients can move between levels as their situation and 
degree of contact with the Public Trustee changes.  The level is reviewed monthly and annually, and as major 
changes occur; for example, in accommodation type.   

Secondly, the Queensland Public Trustee charges a fee for each level of service to each client, regardless of the 
financial situation of the client.  It then applies a community service obligation rebate system.  That system is 
based on the client’s income earning assets.  The amount rebated is on a sliding scale, ranging from a full rebate 
of the fee to clients with low assets, to no rebate if the client has considerable investment assets.  The amounts 
rebated are then classified, in the financial reports to government, as a community service obligation.  Thirdly, 
the assets of clients do not include their own home if they are living in it.  The rebate system also contains a 
hardship clause to prevent clients from having to sell their home in order to pay fees.   

Fourthly, and in summary, the fee charged to represented persons is based on an assessment of the degree of 
support required of Public Trustee staff.  This service level is reviewed periodically - monthly when fees are 
charged to the account, and also annually - and when a major change in personal circumstances occurs, and 
altered if appropriate.  Clients who do that have the capacity to understand the impact of demanding greater 
attention and service are not penalised by being required to pay any more than the standard fee.  Clients pay the 
fee based only on their ability to pay by use of a rebate system.   

I commend this model, because I believe that represented persons have varying degrees of incapacity and 
understanding of their situation.  That places a varying degree of demand upon the services and time of the 
Public Trustee.  Therefore, I am very pleased that the minister and the Public Trustee have indicated that a 
similar model will be applied in Western Australia.  I thank them for their assistance and advice in this regard, 
because it was of particular concern to me. 

This bill will ensure that a regular review of the situations of clients takes place to ensure that clients are not 
penalised regardless of how often they use the services of the Public Trustee.  In addition, a fee rebate system 
will protect clients who have a small amount of assets.  I think that was also of concern to the member for 
Nedlands.  On that basis, as someone who tends to cut to the chase, I am happy to support the legislation.   

MR R.F. JOHNSON (Hillarys) [8.46 pm]:  I support the Public Trustee and Trustee Companies Legislation 
Amendment Bill 2006.  At the outset, I declare an interest in this bill.  I have taken some advice and have been 
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told that I do not necessarily need to declare an interest.  However, I prefer to be prudent and do the right thing.  
The reason I declare an interest in this bill is that there is a good chance that I will be dealing with the Public 
Trustee in the near future because of a situation that my daughter finds herself in.  My daughter is about to 
receive many millions of dollars in a compensation payout for a road traffic accident that she sustained many 
years ago.  I do not know exactly how much she will receive.  However, no matter how much she receives, it 
will not be enough to pay for her care costs for the remainder of her life if she lives her expected lifespan.  
Therefore, this bill is of great interest to me personally.  However, I am not saying this just from a personal 
perspective.  I am saying this also because many people have contacted me who have been, or are, in a situation 
in which they are awaiting compensation for a family member who has been involved in a road traffic accident, 
or something similar.  We need to get this legislation right for those people.   

I compliment the member for Nedlands for the work she has done on this bill.  She has put many hours into 
researching this area.  Certainly, the member for Nedlands and me, and other members on this side of the house, 
were not sure this morning whether we could support the bill.  However, after the contribution by the Public 
Trustee at the briefing that we were given this afternoon, we have reached the conclusion that although we still 
have some concerns, which we will attempt to tease out during consideration in detail, we will support the bill.   

I would like the Attorney General to respond to some matters, because I want that to be on the record in 
Hansard, not only for my benefit, but also for the benefit of the people who have contacted me.  Many 
represented persons have a guardian who, up until the time of the compensation payout, has carried out all the 
administration work for that person.  I want to be assured that when the negotiations have come to a conclusion - 
which will need to be done through a court - that either the public trustee, or a similar organisation, will become 
the fund manager.  I do not think the Public Trustee would particularly want to be the manager on a day-to-day 
or week-by-week basis for a represented person such as my daughter, and other people in that situation.   

I assume that that would be left to the guardian and administrator under the Guardianship and Administration 
Act.  I ask the Attorney General to confirm that when he responds.  I accept that when we get to that stage, either 
the Public Trustee, or a similar organisation - but not a government entity - will be given the authority to act as 
the fund manager to invest those funds.  It can be either the Public Trustee, or one of three or four banks, 
Perpetual Trustees, or one or two other organisations that specialise in administering trust funds for represented 
people.   

In the past the Public Trustee has mainly represented and administered the funds of people with estates of 
probably less than $150 000, and in many cases, less than $50 000.  When the Public Trustee legislation was 
originally brought into this place in 1941, I suggest that was at a time when this country was halfway through a 
war and many people obviously needed the services of a public trustee to administer wills, probates and various 
other things.  In those days we definitely needed a public authority that was set up to administer those sorts of 
things for people who did not have a lot of funds.  People with plenty of money can hire big flash lawyers and do 
all sorts of things.  The poorer people in society - the government has an absolute responsibility to assist them 
during their life span in the many trials and tribulations that they come across in life - need more help than 
anybody.  Whereas the public fund has been there for the Public Trustee to administer on behalf of people, I am 
delighted to see that there is provision in the bill to look after those people with very small amounts of money 
who may rely on a Centrelink payment every fortnight, a disability pension or something of that nature.  They 
may be residing in a nursing home, a hostel of some sort or be in a similar situation.  It is incumbent on a 
government to look after the weak and the helpless, if I can call them that, in society; those who cannot help 
themselves.  It is incumbent on the government, whatever flavour or colour we might put on it, to help those 
people more than anybody.  I am delighted to see that it is proposed that people in that category will not be 
charged any money.  Having read the papers that the Public Trustee gave me, it looks like, under the community 
service obligation, there will be nil fees for anybody.  That is typically for people with assets of less than $1 000.  
I cannot think for one minute why we would want to charge them.  At the moment it looks like they are charged 
$270.  It is outrageous to impose a charge of $270 against people who have assets of less than $1 000.  That is 
over 25 per cent of the value of their assets.  The Attorney General would be described as the scrooge of the day 
if he allowed that to continue.  I am delighted that he will miss having that nametag.  He may have that nametag 
for other reasons but he will not get it for this reason.   

At some stage I would like the Attorney General to explain the following scenario.  For the many people I 
described earlier - my daughter is one of them - I assume that the fees payable for a court trust that is greater than 
$500 000 will go up from the current fee of $36 000.  The fees shown are for a trust of $1.2 million.  That is 
quite a lot of money for administering that trust.  I think it could be done a lot cheaper.  I am concerned that the 
proposed fees will be higher than that.  They will be $36 420.  If we are talking about multimillion-dollar funds, 
which I believe my daughter’s fund will be and I know other people’s funds will be, I want to be assured that it 
is not done on a percentage basis.  I was in talks with the Public Trustee this afternoon.  If it will be done on a 
percentage basis, that would be totally unfair.  I see no justification for levying a percentage of the amount of 
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funds that are to be managed.  It would cost no more for larger amounts.  If the Public Trustee invests money on 
behalf of a person it represents in perhaps half a dozen portfolio areas, it makes no difference whether it is 
$1 million or $5 million.  There is no extra work involved; one amount is just a larger amount of money 
invested.  I will never be able to see any justification in working on a percentage commission, if I can call it that, 
on behalf of the Public Trustee.  At the end of the day, the Public Trustee has to live up to the reputation of the 
name of the office; that is, it has to act in the interests of the public, in this case the represented people and 
people who need funds to be administered in a legal and responsible way.  If and when he eventually responds, if 
the Attorney General can give me an assurance that that will be the case, that will give me some comfort.  I 
reiterate that we are moving to user pays legislation.  I assume the Attorney General agrees with that. 

Mr J.A. McGinty:  To a degree. 

Mr R.F. JOHNSON:  I would like to know to what degree he agrees and to what degree he does not.  It will not 
be a user pays situation for those people with less than $1 000.  How far does $1 000 go these days?  It does not 
go very far at all.  The Attorney General probably spends that on his wine collection every week.  For a lot of 
people that would last a couple of months.  I accept that it will not be a user pays situation for those people.  For 
anything over $1 000 in trust funds, from the looks of the papers I have been given by the Public Trustee, it will 
be a user pays situation.  My rough guess is that 95 per cent of funds will be in a user pays situation.  I came up 
with that figure by looking at the funds and numbers that we have been talking about today.  I do not have a 
problem with a user pays situation generally but I do have a problem to some extent when we are dealing with a 
public entity.  My colleague the member for Nedlands said that the Public Trustee will be moving into a 
competitive corporate world now and will be competing with many other commercial businesses that do this sort 
of work.  The Public Trustee used a term this afternoon that stuck in my mind.  He said that his office would be 
putting in bids to the court to deal with the funds of these represented people.  He said that in a way it is a bit like 
some lawyers who are ambulance chasers.  I was a bit uncomfortable with that term. 

Ms J.A. Radisich:  Careful. 

Mr R.F. JOHNSON:  What should I be careful about? 

Ms J.A. Radisich:  There are a lot of lawyers in this chamber - to my left, to my right. 

Mr R.F. JOHNSON:  I will not talk about lawyers.   

I was a little concerned that we were moving into a competitive market.  I do not know whether the Public Trust 
Office should be in a competitive market in which it must look for business, as it were, from which to earn 
interest or a commission.  That certainly was not the concept of what the Public Trustee would be when that 
position was established back in 1941; it is a million miles away from the original concept of the Public Trustee.  
I would like to be given some comfort and some clear explanations, and I want those to be placed on the public 
record in Hansard.  That can probably be done only when the Attorney General responds to the three speeches 
that we have heard so far.  I do not know whether there will be any more speeches; maybe one or two.  However 
many members talk on this bill, it is important that the Attorney General put on the record what is the intention 
of this bill, the intention of the government, the intention of the Attorney General and, obviously, the intention of 
the Public Trustee, because the people who will come into contact with the Public Trustee over the next five, 10, 
15, 20, 30 or 40 years will look back to see exactly what the intentions were.  Those things will be teased out in 
the consideration in detail stage.  The biggest concern that guardians and administrators have is whether the 
payments that are made to represented people for motor vehicle or workplace accidents, which are often 
substantial amounts, will last for the expected lifespan of those people.  If that cannot be done, the guardians or 
administrators will be dissatisfied with themselves.  I seek an extension of time, but I may not use it all.   

[Member’s time extended.] 

Mr R.F. JOHNSON:  I think I was sidetracked earlier, probably by the member for Swan Hills; she usually 
does that to me.  What I wanted to say was that if the guardian or administrator of a represented person and the 
court mutually agree to place the funds with the Public Trustee rather than with a commercial entity or a bank 
that specialises in this sort of trust fund, I want to be assured that the Public Trustee will work with the guardian 
or administrator of the represented person.  I will give an example of what I mean.  For argument’s sake, a 
represented person receives a payout of $5 million for a motor vehicle accident.  I would want there to be some 
dialogue and genuine cooperation between the guardian or administrator and the Public Trustee over how those 
funds would be managed.  For example, I would not want my daughter’s funds to be managed simply in 
portfolio areas, one of which might be a property trust area.  I would like to be able to say that I would like 20 
per cent of her funds to be invested in residential property that could be rented out.  I say that because I believe 
that people have to go a long way to beat the investment of bricks and mortar.  In five, 10, 20 or 30 years’ time, 
when the other funds might have started to run dry - I can assure members that, care costs being what they are, it 
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does not take long for those funds to run dry - there would be something in the way of property - real estate - that 
could be sold at the then market value, which would prolong the financial benefits to the represented person and 
improve his or her quality of life by meeting that person’s care costs.  If the represented person died and the 
liquid funds had virtually run out, there would be something left for the represented person’s children.  We 
should never forget the children of represented people.  They are at a massive disadvantage because their mother 
or father is unable to care for them, is unable to work and is unable to put something aside or to build a nest egg 
to leave to their children.  I would eventually like that sort of thing to be possible.   

Some people came to see me a year or two ago to complain about the then Public Trustee.  They felt that the 
Public Trustee was not helpful and would not agree to anything they wanted to do.  I cannot go into details 
because that would be inappropriate.  They were certainly unhappy with how the Public Trust Office worked.  
Even I made clear to the Public Trustee just over a year ago an area with which I had a problem.  I believe it was 
before the present Public Trustee took office.  I believe that the people at the Public Trust Office need to be more 
compassionate with people who are administering loved ones’ estates.  They need to realise that they are not 
dealing with just figures and funds.  Behind every fund is a human being with emotions and feelings.  It is 
essential that the people who are dealing with that area are sensitive to that.  I genuinely want to be assured that 
the Public Trustee will administer everybody’s funds responsibly, appropriately and with the very best 
intentions.  Those funds need to be maximised by way of good investments to provide the best return possible, 
not for the government or the Public Trustee, but for represented people, so that their funds can be extrapolated 
over a longer period.  That is essential.  I can quote costs, lifetime expectations and the rest of it.  I have been 
into it all.  Whatever anybody gets, it is rarely enough to last somebody’s lifetime.  It is essential that we do this 
properly today.   

I have complained before about the Office of the Public Advocate, as the Attorney General is aware.  The Office 
of the Public Advocate leaves a lot to be desired.  One day I want a change to be made to the Guardianship and 
Administration Act.  I want one word to be deleted, and that word is “and”.  I am sure the Attorney General 
knows what I am talking about.  The people who work in the Office of the Public Advocate are mainly recruited 
as social workers and are not experts in the field.  I do not believe that they have the compassion, the expertise 
or, dare I say it, in some instances the intelligence to be able to do their job properly.  I had very little faith in the 
Guardianship and Administration Board, whose functions now come under the State Administrative Tribunal.  I 
do not know what the State Administrative Tribunal is like at the moment, because I have not had any dealings 
with it.  I probably will in a year’s time.  I was disgusted with the way in which the Guardianship and 
Administration Board carried out its functions.  That board basically rubber-stamped virtually every decision that 
the Office of the Public Advocate put to it.  I asked a question in this Parliament on the percentage of 
Guardianship and Administration Board’s decisions that coincided with the recommendations of the Office of 
the Public Advocate.  Do members know what the answer was?  It was 97 per cent.  I could not believe that was 
the case.  When I told the chairman at a meeting of the Guardianship and Administration Board, he said that was 
impossible and did not believe it.  I threw across to him the parliamentary question I had asked together with the 
answer and when he looked at it he just could not believe that was the case.  The people on that board may have 
the best intentions in the world.  However, complaints about the Public Advocate’s office have been brought to 
my attention.  I am sure many more complaints have been brought to the attention of the Attorney General as 
well. 
I do not want the Public Trustee’s office to go the same way the Public Advocate’s office has gone.  I hope there 
has been a change in the culture and I hope that the relatively new Public Advocate - of about two to three years 
now - has brought her office and staff into line and told them what their job is really about; that is, to help people 
and not to hinder them.  I hope the Attorney General will provide some comfort to me and other members in his 
response to these concerns, and I look forward to the consideration in detail stage so that we can tease out some 
of the concerns.  They may be only small concerns from one or two members on my side of the house.  
However, I want this bill to work and to see a successful outcome for the Public Trust Office in future, not only 
from my own point of view but also from everybody’s point of view, as it is a very important office.  The 
importance of the office should not be underestimated, as it deals with some of the most vulnerable people in 
society.  For that very reason there must be not only the very best of expertise in investing people’s funds, but 
also enormous compassion and cooperation with the representative person and/or the representative person’s 
family when appointing a guardian and administrator.  I hope the Attorney General can answer these questions.  
I have not sought in any way to demean this bill.  I have a personal interest in it, obviously, but I make it clear 
that it is not only my personal interest that I am referring to but also the interests and concerns that people have 
brought to me.  I hope that when this bill goes through Parliament, as I am sure it will, fewer people will contact 
me with concerns about the Public Trust Office such as the concerns about which they have contacted me in the 
past. 
Dr G.G. Jacobs:  Will you explain to me the “and” in the legislation? 
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Mr R.F. JOHNSON:  It has nothing to do with this legislation.   
Mr J.A. McGinty:  It is the Guardianship and Administration Act. 

Mr R.F. JOHNSON:  Yes, the Guardianship and Administration Act. 
Dr G.G. Jacobs:  You mentioned “and”. 

Mr R.F. JOHNSON:  Yes, there is one little word.  If the member for Roe looks at the Guardianship and 
Administration Act he will see words along the lines that a guardian can be appointed if a person is not able to 
reasonably make decisions on his or her own - I cannot remember the exact words - or if the person is unable to 
reasonably make decisions of a financial or other lifestyle nature, and the rest of it.  To me that makes sense but 
there is one little word - “and” - in the phrase such as “and there is a need”.  It is disgraceful and totally wrong to 
have “and” in there because the Public Advocate’s office uses that word in its argument every time that it cannot 
recommend guardianship as it does not believe it is necessary because the family is supportive and the person is 
managing okay.  That is wrong.  I remember a conversation I had with the Attorney General at the time.   
Mr J.A. McGinty:  A few years ago. 

Mr R.F. JOHNSON:  Yes.  The Attorney General was absolutely amazed that I was rejected as the guardian.  I 
could not find one person who believed that I could be rejected.  I took 20 family members and friends along to 
the Guardianship and Administration Board hearing - everybody who knew me at the time - yet the Public 
Advocate’s office still recommended that I be not made the guardian of my daughter.  I absolutely could not 
believe it and nor could anybody else.  I therefore urge the Attorney General, if he wants to do something more 
useful, to bring into the Parliament an amending bill and take out the word “and” from the Guardianship and 
Administration Act as it is unnecessary.  It is the word that some left-wing social workers in the Public 
Advocate’s office use to try to stop good, genuine, honest family members from becoming the guardian of a very 
dear loved one.  The Public Advocate’s office did not dispute the fact that I was a respectable person; it could 
not find anything wrong with me whatsoever. 
Mr J.A. McGinty:  That surprises me! 
Mr R.F. JOHNSON:  I am sure it would surprise the Attorney General, but there were 20 people at that hearing; 
all my family members and friends - I have a big family.  Every single one of them said that I should be the 
guardian of my daughter because they could see the sense in my being the guardian of my daughter. 
Dr G.G. Jacobs interjected. 
Mr R.F. JOHNSON:  I think the act includes the phrase “and there is a need to”.  The member for Roe should 
read the act.  The Public Advocate’s office uses the word “and” every time to oppose people becoming 
guardians.  When the Attorney General was standing at the back of the chamber, I said that 97 per cent of the 
cases that the Guardianship and Administration Board looked at between one and five years -  
Mr J.A. McGinty:  I was listening to you. 
Mr R.F. JOHNSON:  I said that in 97 per cent of the cases the board rubber-stamped the Public Advocate’s 
recommendation.  The chairman of the board could not believe it and disputed it when I said so.  I showed him 
the parliamentary question and answer and he just looked at me and said “Oh!”  I was very thankful that I had a 
very good lawyer who was sitting as a member of that board and who could actually see the sense - 

Mr J.A. McGinty:  Not while he was representing you, I hope. 

Mr R.F. JOHNSON:  No, it was a very good female lawyer representing the board.  I cannot remember her 
name, but she specialised in those sorts of cases.  I think she convinced the elderly chairman of the board and the 
other member of the board that there was every reason to allow me to be the guardian.  I am not supposed to talk 
about this, but I am going to talk about it in this chamber, not for my sake but for the sake of other people who 
came to me when the Public Advocate’s office had done everything it could to try to put obstacles in the way of 
good people becoming guardians of their loved ones. 

MR G.M. CASTRILLI (Bunbury) [9.17 pm]:  I will make a very short contribution to this debate.  I say at the 
outset that I will not be opposing the bill.  I agree entirely with the comments made by the members for 
Nedlands and Hillarys.  This afternoon I was also at the briefing given by the Public Trustee on the bill.  He 
explained what he wants to do through the provisions of the bill; that is, self-manage the common fund and lift 
restrictions on where the Public Trustee can invest funds. 
My concerns are about the security of the funds.  I want to cover the angle of the current security of the funds, 
because on one hand the common funds under the control of the Public Trustee are allowed to be invested in 
certain areas and are of course guaranteed by the government.  On the other hand, there are funds under the 
control of the court that can be invested outside the common fund.  I understand that the Public Trustee does that 
through a third party; however, those funds are not guaranteed.  The third party, of course, comprises suitably 
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qualified people.  They are financial planners who have the proper qualifications and are licensed to be in that 
business; whereas under the Public Trustee Act, the employees of the Public Trustee need not be licensed and are 
exempt from holding the qualifications as outlined under the financial planners act.  Under the new bill there is 
still no requirement for employees of the Public Trust Office to be licensed under the financial planning 
legislation.  I do not know how many employees have those financial planning qualifications.   

Mr J.A. McGinty:  I do not think any are licensed.  

Mr G.M. CASTRILLI:  I understand that probably 20 or 30 accountants are employed by the Public Trustee.  
However, no-one is employed there who is a stockbroker or a financial planner with the credentials to enable 
him to make investments in the myriad portfolios that are available.  The Attorney General has confirmed that 
there are none.   
This afternoon I was assured by the Public Trustee that, under this bill, if the Public Trust Office intended to 
invest in all portfolio areas outside the office, it would contract services when it thought it was necessary to do 
so.  I accept the goodwill of the Public Trustee in making that assurance.  However, my dilemma is basically that 
the funds of a group of 7 500 people are in the common fund managed by the Public Trustee, whose job it is to 
look after the affairs of people who cannot look after them themselves for a variety of reasons.  Those funds are 
guaranteed so they cannot be lost.  Under the present arrangement, the Public Trustee is limited to where those 
funds can be invested; therefore, to a certain extent, the amount of return to those people on the capital invested 
is limited.  The Public Trustee or third party licensed financial planner could have the capacity to invest the 
funds in the marketplace for the best possible return in a range of portfolio areas, so that, rather than getting a 
five or six per cent return they could get 10 per cent.  It is a matter of getting rid of the guarantee of security of 
those funds, whilst enabling a better rate of return so that more money can be coming in for a longer period in 
the lives of the people involved.  The dilemma I can see is in achieving a balance between being able to access 
more income by investing in a range of portfolio areas without a guarantee, and the guaranteed common fund’s 
smaller rate of return.   
One of my other concerns is that this bill has been introduced without a model having been settled upon.  This 
afternoon, as the member for Wanneroo mentioned in her speech, the Public Trustee made it clear that, although 
he has not settled on any model, he has been seriously looking at the Queensland model.  I would have liked the 
Queensland model to be in front of me so that I could identify exactly how it would work, what the fees would 
be etc.  However, I accept that he is looking at the Queensland model and that by all accounts, in his opinion, it 
is an appropriate model.  I can only take the Public Trustee’s word on that.  The Public Trustee wants to be self-
funding and I suspect that the time frame for that is four years.   
At present, a dividend is paid from the Public Trustee to the government after arrangements involving the 
reserve account and a dividend have been declared.  If it has under performed, money comes from the reserve, 
but if it has over performed, the balance goes to the government.  Has an agreement been reached to the effect 
that when the Public Trust Office becomes self-funding, it will be required to pay a dividend to the government?  
I would hate to think that if it could generate sufficient money to be self-funding, the government could ramp up 
the dividend it takes.  From a purely philosophical point of view I do not think that would be the right thing to 
do.  We are talking about a group of people who cannot look after their own affairs.  After the Public Trust 
Office achieves self-funding and is able to generate income from so-called dividends from investments, I would 
hate the government to take a bigger dividend as the amount of money accumulates in those funds.  I would like 
the Attorney General to advise whether agreement has been reached that the dividend will be paid by the Public 
Trustee.  If so, I would like to hear the Attorney General’s philosophy on what will happen to that dividend.   

I will not go over any ground that previous speakers have covered because we do not want to be here all night.  
My main concern was the balance needed between the security of the funds and the potential to achieve greater 
dividends.  This bill will take away the security of the common fund.  As the Public Trustee indicated, I am sure 
that in certain circumstances the status quo will remain.  Each circumstance must be considered on its merits, 
and what best suits the individual case will determine how those funds will be invested.  Although smaller 
amounts cannot be used efficiently, the common fund can be guaranteed by the government.  My dilemma is 
about this bill taking away the safety net for the funds in the hands of the Public Trustee, secured for people who 
cannot look after their own affairs, compared with the principle of attracting as much interest as possible to 
extend the money available during the life of those people.  I will not oppose the bill because, on balance, I can 
only accept the Public Trustee’s goodwill and explanation for why the office was established in 1941.  I hope 
those philosophies and goodwill remain part of the Public Trustee’s objectives.  I will ask a few other questions 
in consideration in detail.  I have voiced my main concern and I would like some assurances from the Attorney 
General on those issues.   

MR J.A. McGINTY (Fremantle - Attorney General) [9.27 pm]:  I begin by referring to the issues raised by 
the member for Hillarys in respect of his circumstances.  The current investment arrangements are through the 
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common fund, a cash fund.  As he can appreciate, if he receives an income from term deposits, by contemporary 
standards that is not the best way to earn an income from his assets.  The common fund consists primarily of 
term deposits - a small amount of cash and a small amount of mortgage loans.  That is the income that comes 
back into the common fund.   

Mr R.F. Johnson:  They are smaller amounts.  For larger amounts I understand the Public Trustee can at present 
invest through a third party.   

Mr J.A. McGINTY:  No, not unless it is authorised or ordered by a court in a particular case. 

Mr R.F. Johnson:  For large sums of money that is the case.  That is the indication I received from the Public 
Trustee today.   

Mr J.A. McGINTY:  Again, I will put it simply.  The people in the common fund are getting a poor rate of 
return.  Although the court has ordered that a number of larger amounts can be invested in other forms of 
investment, that type of investment is not available to the members of the common fund.  We are seeking to 
adopt the prudent-person rule for investment, which is not currently relevant to the operation of the Public 
Trustee.  That will make it possible for the Public Trustee to invest in accordance with that principle in shares, 
property and the very things that the member said the Public Trustee should be able to do, particularly when 
talking about a young person who has been involved in a motor vehicle accident, for example.  Therefore, the 
person will be catered for in 50 or even 70 years’ time.  I do not believe that the current restrictions on the 
common fund - to the extent that these people are in the common fund - are adequate to make that longer term 
provision, which is the very point the member for Hillarys raised. 

The expanded common funds will operate on the prudent-person principle.  A variety of safeguards are written 
into the legislation.  The investments will be required to be authorised by the Treasurer in accordance with 
Treasury instructions.  To ensure the prudential nature of those investments, there is a greater degree of control 
over these investments than for investments made through other private trustee companies.  That is a significant 
example of the types of changes that are being brought about by this bill.  As I indicated earlier, and as a number 
of members commented on in the course of their remarks, removing those restrictions on the ability of the Public 
Trustee is an essential element of the legislation regarding making investments for the example I have just given.  
Also, the range of services offered will be expanded significantly.  Hopefully, the operational performance of the 
Public Trust Office will be improved as a result of a number of these changes. 

Ms S.E. Walker:  You are riding on the back of the coalition again, aren’t you? 

Mr J.A. McGINTY:  Possibly, but we are doing it.  How long ago was the Liberal Party in government?  It was 
an awfully long time ago. 

Mr R.F. Johnson:  Six years.  That is not a long time in the scheme of life! 

Mr J.A. McGINTY:  The important point is that these changes are being introduced.  People are aware of the 
scope of the work done by the office of the Public Trustee and of the nature of the clientele it represents.  It is 
unnecessary for me to repeat those facts because I am sure that was covered in the briefing given to members 
today.  I am sure the background was covered also. 

Mr R.F. Johnson:  I refer to the substantial funds that will be invested by the Public Trustee on behalf of a 
represented person.  Is the investment done as a blanket investment for all the people who have perhaps 
$1 million or more, or is each represented person an individual client and therefore his funds are invested 
individually into different portfolio areas? 

Mr J.A. McGINTY:  I will need to double-check this, but I understand it is part of a portfolio of investments.  
Each person obviously has his own element of that portfolio. 

Mr R.F. Johnson:  In other words, there might be half a dozen particular portfolio shares in bonds or whatever 
that the Public Trustee would be investing in as a global figure for those sorts of people, and it would depend on 
each represented person.  If a person had $1 million to invest, would that be split into six shareholdings, and if 
another person had $5 million, would that also be split into those six shareholdings? 

Mr J.A. McGINTY:  It is something of that nature, but I would need to get a more precise answer to that 
question.  Many of the questions that have been posed relate to questions of detail about the current practice in 
the Public Trust Office.  The intention is to be able to maximise the return while minimising the risks.  The best 
interests of the people on whose behalf the investments are made is at the heart of the prudent-person rule.  The 
office will seek to behave prudently rather than invest in speculative or high-risk investments.   

Many of the other questions that have been raised are best dealt with in consideration in detail. 

Ms S.E. Walker:  Do you think we could go home early and start it tomorrow? 
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Mr J.A. McGINTY:  Would members prefer to do that?  I am a soft touch. 

Mr R.F. Johnson:  That is not what your opposite factional colleagues say. 

Mr J.A. McGINTY:  Oh, yes, they do.  Many of the issues are best dealt with by giving very clear and 
technically correct answers, which can be dealt with during the consideration in detail stage.  I have given 
members an idea of the flavour of the legislation and I have given a broad answer to a number of questions that 
have been raised.  I thank members opposite for the indication that I think they will not oppose the bill, rather 
than give it their fulsome support. 

Mr R.F. Johnson:  We might support it once we have done everything in consideration in detail.  There are 
some concerns.  We have certainly said we will not oppose it, but we might be more wholehearted in our support 
once members on this side of the house have been given assurances during consideration in detail. 

Mr J.A. McGINTY:  In light of the member for Nedlands’ request that we deal with this matter when we are 
refreshed, I urge members to support the second reading of the bill. 

Question put and passed. 

Bill read a second time. 

House adjourned at 9.36 pm 

__________ 
 
 


